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DICKINSON, JUSTICE, FOR THE COURT:
1.  This is an option contract case in which we must determine whether the optionee, C.
Delbert Hosemann, Jr., properly exercised his option to purchase from the optionor, Andrew
Earl Credy, Sr., an undivided hdf interest in gpproximately 150 acres of what apparently must
be prime duck hunting land.

BACKGROUND FACTSAND PROCEEDINGS

12. On September 11, 1999, Johnny Rayburn entered into a Contract and Agreement to
purchase 1,142 acres of land from Dan O’Neal and E.C. Stewart, Jr. Rayburn later assigned his

interest to Credy. Six days dfter the assignment to Credy, Danmar, Inc. and Stuart Company



entered into a contract to Al Buck Ridge Hunting Club of Mississippi, Inc.? the same
property. When Credy learned of the Buck Ridge contract, he and Rayburn filed a Complaint
for Temporary Restraining Order, Permanent Injunction and Specific Performance of Contract
againg Dan O'Neal®; E.C. “Sonny” Stuart, Jr.; Danmar, Inc.; and Stuart Land and Timber, LLC,
to prevent the sdle.
113. On October 5, 1999, prior to the TRO hearing, Credly and Hosemann reached a
compromise.  In exchange for releasng his clam under the Buck Ridge contract, Hosemann
received an option from Credy to purchase a one-haf undivided interest in the portion of the
1,142 acres known as “ The Scatters.” The option agreement stated:
In consgderation of Hosemann's release of any contract rights to Buck Ridge
Hunting Club and termination of his Contract to Purchase same, Earl Credy, an
individud resdent of Tupedo, Missssppi and Debert Hosemann, an individud
resdent of Jackson, Missssppi agree asfollows:
1. Credy grants Hosemann an Option to Purchase an undivided one-half
interest in that certan 154 acres located in the “Scatters’ portion of Buck
Ridge, a legd description of Buck Ridge is attached hereto for the sum of Fifty

Three Thousand Nine Hundred Dollars ($53,900.00) to be paid in cash a
cosng.

The contract was signed by Dan O’ Nedl, on behalf of Danmar, Inc. and E.C. Stuart, on behalf
of Stuart Company.

The sole shareholder of Buck Ridge Hunting Club of Mississippi, Inc., was Hosemann, who is
aso atax attorney.

3V arious documents have spelling variations of Dan O'Ned (O'Nedl, O'Néill, O’ Neil),
however, we will use O’ Ned throughout this opinion.
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14.
and Timber, L.L.C., executed a release of red estate purchase and sde agreement in favor of
Buck Ridge Hunting Club and Hosemann. Hosemann and Creely agreed to have attorney Donny

Brock close the Credy-Hosemann Option.

2. Sad Option is to be exercised by November 25, 1999 or later if
Credly closes purchse (sic) of the property after November 25, 1999.

3. Credy will convey this property interest by Warranty Deed.

4. The Warranty Deed is to reflect a right of first refusal in favor of both
Credy and Hosemann in the event of the sde of the property to anyone outside
of the parties immediate families.

5. For 20 long as Credy or his immediate family owns the Buck Ridge
property, Credy agrees to alow Hosemann and his children, Charles Delbert
Hosemann, 111, Mark M. Hosemann and Kristen C. Hosemann (and ther invited
guests in thar presence) to duck hunt only on that certain eastern part of the
Buck Ridge property beginning with and including Twin Lake and east to the
property line.

6. Taxes federd program payments and al other income or expenses
will be divided asthe parties interest may gppear.

WITNESS the signatures of Credly and Hosemann on this the 5" day
of October, 1999.

As a reault of the compromise, the suit was dismissed, and Danmar, Inc., and Stuart Land

purchase of the 1142 acres.

5.

On November 23, 1999, Hosemann wrote Credly aletter which stated:

I’'m sorry | missed you by telephone today. As you know, we were hoping
to have closed by November the 25". However, we have been unable to obtain
a legd description. | have requested Butch Montgomery, who did the origina
survey, to provide us with a legd description for the conveyance. He asked me
where the line should be drawn on the land. | asked him to draw the line a the
gpproximate norma water level and not at the top of the bank. This was our
underganding when we fird discussed this matter in Greenwood. This would,

“Credly closed on October 14, 1999.

Brock was the attorney who had closed Credy’s



in essence, provide me with a haf interest in the water property only and not in
any of your other land. Neither Butch nor | are confident of exactly what the
find acreage will be. If it is more or less than the 154 acres we anticipated, we
will adjust by the $700.00 per acre agreed price.

Butch telephone (sc) me today and hopefully will complete the survey
tomorrow, Wednesday, November 24". As soon as the legad description is

prepared | will prepare a Warranty Deed for your review and we can complete
the dosing.

| am looking forward to seeing you this weekend.
T6. On that same day, Hosemann sent a second letter to Creely which included the
following:
Enclosed please find a map as prepared by Robert A. Montgomery, Jr. of
our land in Money, Mississippi. It reflects 140.68 acres. . . . | aso have a copy
of an aerid photograph | ordered for you of your property. . . . | am aso
enclosing a copy of his bill for $740.00. | have dready sent Robert a check for
$370.00 as my portion of thehill.. . ..

How would you prefer the deed to be prepared? Would you prefer for
your lawyer to do it or for me to make afirst draft?

7.  After these letters were sent, Hosemann, Creely and Brock exchanged numerous
documents induding correspondence, draft deeds, and a limited liability agreement draft,
which were pertinent to the sde of property by Credy to Hosemann. Additiondly, the
following activities took place:

@ Hosemann and Credly shared the cost of building an access road to the
Scatters.

2 They hunted the Scatters together during the 1999-2000 duck season.

3 They shared the cost of a Missssppi Depatment of Environmental
Qudlity survey.



118. On September 5, 2000, Hosamann tendered the purchase price to Brock, who placed
it into a trust account. However, on December 6, 2000, Creely wrote Hosemann a letter
dating: “As of this time | do not wish to sdl the property located in Mclntyre Scatters.  If this
should change, | will bein touch.”
19. On September 21, 2001, Hosemann filed this suit in the Leflore County Chancery Court
agang Credy seeking specfic peformance of the option contract. Credy filed a
counterclam dleging migrepresentation and fraud. At the concdusion of the trid, the
Chancdlor issued his Findings of Fact and Conclusons of Law and soon thereafter entered a
find judgment in favor of Hosemann on both the complaint and the counterclam. The
Chancdlor ordered specific performance of the option contract. It is from this judgment that
Credly now appedls.

ANALYSIS
110.  On gpped Credy raisesthe following issues for our review:

l. The Hossmann dam must fal for lack of consderation based on
misrepresentation.

. The Hosemann dam must fail because a modification of a written
contract must be supported by new consideration.

[1. The Hosemann dam must fal because Hosemann faled to exercise the
Option.

V. Hosemann's seven counter-offers extinguished the Option.

V. Hosemann's dam mug fal because changes, if any, to the Option
contract were not in writing and violated the Statute of Frauds.

11. We employ a limited standard of review when reviewing the decison of achancdlor.

McNeil v. Hester, 753 So. 2d 1057, 1063 (Miss. 2000). “The findings of a chancellor will not



be disturbed on review unless the chancellor was manifestly wrong, clearly erroneous, or
goplied the wrong legd standard. 1d. “The standard of review employed by this Court for
review of a chancdlor's decison is abuse of discretion” 1d.  “However, for quesions of law,
the standard of review isde novo.” Id.

l. Consideration.
f12. It is surprisng that Credy says Hosemann provided no consideration for theoption
agreement. He bases this argument on his bdief that he would have prevailed in the litigation
invalving the two contracts for the purchase of the 1,142 acres. Since Hosemann's contract
was unenforcesble, he argues, Hosemann gave up nothing by settling the litigation.  This theory,
if vaid, would lead to the inescapable concluson that virtualy every settlement could be set
asde for lack of condderation. Lawsuits usudly involve one party who is right and one who
is wrong. It is not the potential recovery in the lawsuit that provides condderaion in a
settlement, but rather the right to pursue the recovery. In this case, Hosemann rdinquished his
right to pursue his dam that his contract for the purchase of the 1,142 acres was vdid. This
abandonment of the right to pursue aclaim provides the necessary consderation.
913. Additionaly, the option contract's recitd of consderation creates arebuttable
presumption that consderation was provided. The Chancdlor put it thisway:

[Credy] puts forth the argument that there was no consideration given for the

option agreement. “Where the insrument in controversy contains a Statement

or recita of consideration, it creates a rebuttable presumption that

consderation actudly exited.” Daniel v. Snowdoun Assn., 513 So. 2d 946,

950 (Miss. 1987). [Credy] failed to adequately rebut the presumption created

by the recitation contained within the Option agreement. Clearly there was
condderation in the dismissa of the lawsuit.



14. Credy contends that Hosemann did not have any “rights’ to purchase the land because
Credy entered into a contract Sx days prior to Hosemann's entering into the Buck Ridge Red
Estate Purchase and Agreement. Therefore, he says his contract took precedence because
Missssppi is a race-notice gae fird in time is firg in right. This is nothing more than pos-
stlement agument of the merits of the litigation, which is ineffective to disurb the
Settlement.
115. Credy adso dams he is etitled to sat asde Hosemann's claim of consideration
because it was based upon a misrepresentation. Credly says Hosemann falsely represented that
the rights to the land under the Buck Ridge Contract were his persondly as opposed to those
of the Buck Ridge Hunting Club. At trid, Credy tedtified that Hosemann clamed “he’ had a
contract to purchase the same land.
116. To support his postion, Credy cites Godfrey, Bassett & Kuykendall Architects, Ltd.
v. Huntington Lumber & Supply Co., 584 So. 2d 1254 (Miss. 1991), which says:

The representation was maerid, it induced the appellees to execute the

supplementd agreement, and it was fdse. The result here is the same regardless

of whether the misrepresentation was wilfuly and knowingly made or whether

it was innocently meade.
Id. at 1258, citing McGee v. Clark, 343 So. 2d 486, 488-89 (Miss. 1977).
17. Creely aso cites Sellars v. Grant, 196 F.2d 677, 679 (5th Cir. 1952), which states that
“it. would be unjus to dlow one who has made materid fdse representations, however
innocently, to retain the fruits of abargain induced thereby.”

118. We find Credy’s podtion quite curious, given the proof at trid, including Credy’sown

tetimony. The record reflects that during an October 5, 1999, meeting (which was three



weeks after Hosemann's contract was signed) Creely learned that his own contract had not
been properly executed. “Dan O'Ned and E. C. Stuart, Jr.,” were listed as sellers on Credly’s
September 11 contract, but only O'Nea dgned as sdler.  Additiondly, Credy learned tha
neither O'Neal nor Stewart was a record owner of the property. To make matters worse for
Credly, an addendum to the contract was signed only by O’'Nedl.®
119. Having learned of the defects in his own contract, Creely re-negotiated and entered into
a new contract dated October 5, 1999, between Danmar, Inc. and Stuart Land and Timber,
L.L.C, as Hles ad Eal Credy as buyer. The new contract had additiond terms and a
purchase price of $50,000 more than the contract dated September 11, 1999. Furthermore,
the new contract does not reference the September 11, 1999, contract.
720. Credy tedified he never informed Hosemann of the defects in his September 11, 1999,
contract. At trid, Credy provided the following testimony in response to questions from
Hosemann' s attorney:

Q. And likewise, you didn't tel Delbert, now Debert, now we're fixing to settle

up, and I’'m going to get the property, and you're just going to get an option.

And, you know, my contract is redly not signed by the owner? You didn't tell

him thet; did you?

A. No, Sir.

Q. And you didn't tdl him that your contract had terms that you had added that
had not been agreed to in writing by the owner; did you?

A. No, gr.
Q. S0 because both of you came, and you said, okay, we recognize we' ve got

clams - - good, bad or somewhere in between - - can we work it out?
And that' swhat y’dl did.

50’ Nedl isthe President of Danmar, Inc.



A. That's correct.
121. So, in summay, Credy clams Hosemann was quilty of misrepresentation and fraud.
In truth, however, Credy’'s operative contract was clearly sgned after Hosemann's contract,
and it was Credy who did not inform Hosemann of this and other defects. Under Credy’'s
theory of condderation, it is Credy, not Hosemann, who faled to provide consderation for
the option contract.
722. Credy argues tha Hosemann should not be alowed to personaly seek enforcement of
the option contract because the buyer in the real estate contract was Buck Ridge Hunting Club,
not Hosemann. However, Hosemann points out that this Court has held:
[A]ln executive officer of a close corporation . . . in carrying on the usua
busness of the corporation has the same apparent authority as a partner in a
patnership as agang third paties who in good fath rdy wupon his
representations.
Baxter Porter & Sons Well Servicing Co. v. Venture Oil Corp., 488 So. 2d 793, 796 (Miss.
1986). Hosemann was the sole shareholder of Buck Ridge Hunting Club. Hosemann contends
that the evidence was undisputed that Hosemann had the authority to sign the Option Contract
to bind Buck Ridge Hunting Club and to release the corporation’'s contract claim to purchase
the property. Hosemann points out that after the October 5, 1999 agreement, there was never
any dam by Hosemann or Buck Ridge Hunting Club of any contract rights in purchasing the
1142 acres of land.
723.  While Hosemann's argument is sound, it is irrdevant. Credy does not question

whether Hosemann had authority to bind Buck Ridge Hunting Club. Rather, he dleges that

Hosemann misrepresented to him that Hosemann personally had a contract to purchase the



same property. Credy asserts that if he had known that Hosemann did not persondly have the
contract, he would not have entered into the option agreement.

724. Hosemann tedtified that there was a discussion a the meeting regarding him taking the
option in his own name:

Q Now, was there any discusson in these conversations about you, Delbert
Hosemann, dgning the option, as opposed to the corporation signing the option?

A Yeah. | explaned. When we got there, | said, well, I'm going to take this in
my own name, then, because | wanted my three children to be able to hunt. One
of my sons is an active hunter, so we discussed the fact that | would take it as
"Delbert Hosemann."

Q Did you have any discussions about the contract, your contract, being in the
name of the corporation, as opposed to Delbert Hosemann, personally?

A Only from the standpoint that | would give the releases -- al the releases --
personaly and corporately or anything ese they wanted, but that | was going to
assign this to me and | was going to close it in my name because | wanted my
children to have a part of it.

And, dso, | had started that corporation to own the entire property, the
whole 1100 acres, which was a one point a $1 million purchase. So | would
have to have other stockholders. But | could afford to purchase haf the property
jus mysdf. So | had intended to use the corporation, redly, as a financing
vehide to have other stockholders. But since it was going to be he and I, | told
him | wouldn't use Buck Ridge. | was just going to use my own persona funds,
and I'd buy it just mysdf.

Q How did you expect to effect that change, if you will, from the corporation
having the contract to you buying the property personaly?

A Wadl, | assigned it to mysdf. It was a pretty close meeting. It was just me
there. And s0 | sad, wdl, I'm going to assgn this to mysdf, and then I'll go
forward. So | was -- | was the president and the stockholder of the corporation
and assgned it to my own sdf, so there wasn't any red big meeting involved.
Wejust agreed to it.
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125. Hosemann did ggn the option contract individudly and not in the name of his
corporation.  Subsequently, Hosemann executed a Resolution of Buck Ridge Hunting Club of
Mississippi, Inc.® which provided:
This Resolution will confirm and memoridize that on October 5, 1999 prior to
Debert Hosemann's execution of the Option Agreement with Andrew Earl
Credy Sr., Buck Ridge Hunting Club Inc. of Missssippi acting by and through
its only Director, Officer and Shareholder did assgn dl of its rights under the
Red Estate Purchase and Sde Agreement by and between Danmar, Inc./Stuart
Company and Buck Ridge Hunting Club, Inc. of Missssppi dated September 17,
1999 to Debet Hosemann in consderation for Debet Hosemann J.'s
agreement to take over dl of Buck Ridge Hunting Club Inc.’s obligations and
ligbilities under the Real Edtate Purchase and Sde Agreement.
926. There is no question that Hosemann had the authority to sign the option agreement and
bind Buck Ridge Hunting Club to the condderation that was given for the option.
Subsequently, a Resolution was executed which memoridized the October 5, 1999 transaction
and assgned dl of the rights of the contract to Hosemann individuadly.
927. Based upon these facts which are reflected in the record, we cannot say the Chancellor
abused his discretion, and we find thisissue void of any merit.
. Exercise of the Option.
128. The precise issue Credy raises is whether the language of the option agreement, “Sad
Option is to be exercised by November 25, 1999," sets Hosemann's deedline for notifying

Credy of intent to exercise the option or for closing the purchase by payment of the purchase

price and transfer of title.

®This resolution was signed by Hosemann as the President and Director of Buck Ridge Hunting
Club but was not dated.
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129. In Busching v. Griffin, 542 So. 2d 861, 864 (Miss. 1989), this Court held that written
notice to the sdler of intent of the option holder to exercise an option has the effect of an
acceptance, converting the option into an enforceable bilatera contract. It is not necessary for
an option holder to tender the purchase price in order to exercise the option. Id. a 864-65.
The holder of an option is entitled to specific performance of the optioner’s duty to convey,

50 long as the holder iswilling to pay the option price. 1d. at 864.

130.  The Chancdlor held:
[Credy] dso raises, as a defense, the argument that [Hosemann] did not exercise
the Option within the time alowed by the Option’s terms.  This Court finds that
[Hosemann] did, in fact, exercise the Option prior to the November 25, 1999,
deadline. In addition, any dday in the exercisng of the Option was due to
[Credy’'s] actions, and findly [Credy’s] inaction and delay of never making a
final decison on the details of closing the transaction.

* * %

The Court finds that the Option agreement was duly exercised by the November

25, 1999, deadline, and that al that followed was an attempt by both parties to

work out the deals of dosng the transaction, some of which included

modifications agreed to by the parties and other modifications not agreed to.
131. We find the Chancdlor was exactly correct. The Option Contract contained all the
essentid terms:

a Description of the property;

b. Congderation for purchase of the property; and

C. The date by which the option was to be exercised.

Holifield v. Veterans Farm & Home Bd., 218 Miss. 446, 67 So. 2d 456 (1953); McCorkle
v. Loumiss Timber Co., 760 So. 2d 845 (Miss. Ct. App. 2000).
132. In Duke v. Whatley, 580 So. 2d 1267 (Miss. 1991), this Court, when making a

digtinction between an option and right of first refusal contract, held:

12



The option compds performance within the time limt specified, or if none is
mentioned, then within a reasonable time, whereas the right of first refusd has
no binding effect unless the offeror decides to sdl.

In the case of an option, as noted above, the option-giver has no choice but to

sl when the option is accepted according to its terms. What is usualy provided

is tha there will be an expresson of acceptance communicated to the

option-giver, or that payment according to the terms of the option will be made

within the time limit. Thus, an option is an offer made irrevocable by contract;

however, it may be made conditiond upon the happening of some specified

event.

The option gives a clear right to the option-holder, regardiess of the wishes of

the option-giver.

Williston on Contracts, 8 1441A (Jaeger, 3d ed. 1968).
Id. at 1272. Here, the option contract provided a specific time in which Hosemann was
required to exercise the option. However, the contract faled to express a closng date.
Therefore, the date of dosing was to be within a reasonable time from the date of exercisng
the option. This Court has held that what is a reasonable time “in which to exercise the option

depends upon the facts and circumstances of the particular case” Miss. Power Co. v. Bennett,
173 Miss. 109, 161 So. 301, 308 (1935). See also Mitts v. Price, 129 Miss. 554, 92 So.
163, 165 (1922).
133. As discussed supra, Credy and Hosemann engaged in numerous activities from the
exercise of the option by Hosemann until he tendered payment. Thus, we find no merit to this
issue.
134.  Wenow movetoissues!il and IV, which we shal discuss together.

[I1.  New Consideration.

V. Seven counter -offers.

13



135. These assgnments of errors require a finding that Hosemann made counter-offers and
modifications to the option contract. The Chancellor did not so find, and neither do we.
136.  The Chancellor held:
[Credy] dleges that [Hosamann] made a counter offer to [Credly] which
extinguished the origind offer.  Although it is true that beginning December 28,
1999, [Hosemann] did fird assert severd issues not included within the Option
agreement, the Court does not find that these negotiations condtitute a counter
offer rendering the Option agreement extinguished.
137.  The record amply supports the Chancdlor's findings. Both parties made numerous
atempts to prepare an acceptable deed and to negotiate missng or unclear terms, but these
efforts do not rise to the level of “modifications’ or “counter-offers.”
138.  When the option to purchase the land was exercised by Hosemann, the option became
a vdid and binding contract and the option agreement no longer existed. In Holifield, 67 So.
2d at 457-58, this Court held:
The effect of the acceptance of an outdtanding offer in a case of this kind is
sated in 66 C.J, p. 528, Vender and Purchaser, par. (66) c, as follows:
“Acceptance of an outstanding offer completes the contract, and it is thereupon
binding upon both parties, so that neither the offer nor the acceptance can
theresfter be revoked. An agreement or offer giving an opportunity to purchase
land within a certain time, dthough without consideration, becomes a binding

contract when accepted within that time if it has not been previoudy been
withdrawn.”

67 So. 2d at 458.

139. This Court dso cited 49 Am.Jur. P. 139, par. 118 which stated: “The lack of inadequacy
of consderation for an option should not defeat the right to performance of a contract to
convey after the option had been accepted, if the price to be paid for the land is adequate.” 67

So. 2d at 458.
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140. Furthermore, Ackerman v. Carpenter, 29 A.2d 922, 925 (Vt. 1943), although not
binding upon us, is persuasve authority for the propostion that once a bilaterd contract is
created, “the plaintiff could make proposas either to vary or make more specific the terms of
the executory contract without jeopardizing her rights thereunder. Such proposals made by one
party and not accepted by the other would leave the contract exactly as though the proposals
had not been made.”

141. Credy contends that Hosemann's fird “counter-offer” occurred in a letter dated
December 28, 1999, from Hosemann to Brock, which dated: “Also, you raised severd
questions which we need to address including access down the road, etc.” This letter was
written by Hosemann to Brock concerning a conversation that Hosemann had with Brock. It
did not congtitute a * counter-offer.”

42. Credy dso points out that Hosemann had Brock prepare a deed which contained an
easement that was not a part of the original option. The proposed deed did contain an easement
that was described within the option agreement. However, the easement was for the Wiggins
Road, which Hosemann and Credy had agreed to construct. Furthermore, Credly granted
Hosemann permisson to use the road when the water was low. Credy tedtified he granted
permisson when they were on good terms. Hosemann concedes that he proposed deed
language not contained in the Option Agreement. Hosemann had no duty to prepare the deed.
Credy, as sdler, was required to trandfer the property. If he was dissatisfied with Hosemann's
deed, he was free to prepare his own. Including the easement for use of the road, which had
been discussed by the parties, did not conditute a modification or counter-offer requiring

Separate consderation.

15



143. Credy tedified that another essement in the deed, the Thomas easement, provided
Hosemann access to the Twin Lakes. However, on cross-examination, Creely revealed that the
opposite was in fact true Hosemann did not have an easement with respect to the license but
would be granted an easement from adjoining land owners. Credy further admitted this
language was cong stent with the option agreement.
44.  Wefind no merit to these assgnments of error.

V. Statute of Frauds.
145. Having dready determined that there were no materid changes to the option contract,
we must find this assgnment of error is without merit on itsface. The Chancellor hed:

The Court further finds that [Hosemann] is entitled to specific performance on

the Option agreement, as written.  All modifications discussed by the parties

were unwritten and thus to enforce them would violate the Statute of Frauds.

However, the Court finds that dl dautory requirements were met for the

enforcement of the origind Option agreement as written.

We agree.

CONCLUSION
6. FHnding no meit to the assgnments of eror suggested by Credy, we affirmthe
judgment of the Chancdlor.
147. AFFIRMED.
SMITH, C.J., WALLER AND COBB, P.JJ., CARLSON AND RANDOLPH, JJ.,

CONCUR. GRAVES, J.,, CONCURS IN RESULT ONLY. EASLEY, J., DISSENTS
WITHOUT SEPARATE WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.
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